In this case, when asked whether or not he issued the
citation simply because he found that the loader had to travel
up and down a ramp, Inspector Boatright replied "where there
was a danger of overturning, yes sir" (Tr. 62).  When asked
whether he would have issued the citation if the loader
where operating on "flat ground," Mr. Boatright stated that
he would not.  He clarified this answer by stating that
since the loader had to travel up and down the ramp, he
believed there was a "possibility" of overturning, and that
is why he issued the citation.  As a matter of fact, Inspector
Boatright stated that his interpretation of the standard
is that a seat belt is required whenever "there is a possibility
of overturning." However, the standard does not state this
proposition.  The standard says that seat belts are required
when there is a danger of overturning.  In ray view, the
question of whether such a danger exists depends on the facts
presented at any given time.

On the facts of this case, I cannot conclude that MSHA
has established that there was a danger of the loader
overturning.  I am convinced that the inspector issued the
violation simply because the loader in question was equipped
with ROPSr and that it traveled up and down the ramp.  It
seems to me that if MSHA wishes to require seat belts for
every vehicle which is equipped with ROPS and which happens
to travel up and down an incline it should specifically say
so in its standard.  Here, the standard only requires a
ROPS equippped vehicle to have seat belts if there is
danger of overturning.  Based on the testimony here, I
cannot conclude that MSHA has established that there was
a danger of the loader overturning.  Simply because it
traveled up and down a ramp is insufficient evidence to
establish that it would overturn.  The evidence here establishes
that the ramp was of sufficient width to allow the loader
to go up and down without being exposed to other traffic,
there is no evidence as to how fast the loader traveled,
the conditions under which it traveled the ramp, nor is
there any testimony from any loader operators as to whether
or not they were in any danger.  In short, I conclude that
the inspector issued the citation here because he believed
that a ROPS-equipped vehicle had to have a seat belt.  Under
the circumstances, the citation IS VACATED,
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I conclude and find that MSHA has established by a
preponderance of the evidence that the allowable respirable
dust level for the tested Caterpillar D-10 bulldozer
operator exceeded the requirements of cited mandatory standard
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